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(d) Any unit months that do not meet
the requirements of this subpart are
not eligible for operating subsidy, and
will not be subsidized by the Operating
Fund.

§990.140 Occupied dwelling units.

A PHA is eligible to receive oper-
ating subsidy for public housing units
for each unit month that those units
are under an ACC and occupied by a
public housing-eligible family under
lease.

§990.145 Dwelling units with ap-
proved vacancies.

(a) A PHA is eligible to receive oper-
ating subsidy for vacant public housing
units for each unit month the units are
under an ACC and meet one of the fol-
lowing HUD-approved vacancies:

(1) Units wundergoing modernization.
Vacancies resulting from project mod-
ernization or unit modernization (such
as work necessary to reoccupy vacant
units) provided that one of the fol-
lowing conditions is met:

(i) The unit is undergoing moderniza-
tion (i.e., the modernization contract
has been awarded or force account
work has started) and must be vacant
to perform the work, and the construc-
tion is on schedule according to a HUD-
approved PHA Annual Plan; or

(ii) The unit must be vacant to per-
form the work and the treatment of
the vacant unit is included in a HUD-
approved PHA Annual Plan, but the
time period for placing the vacant unit
under construction has not yet expired.
The PHA shall place the vacant unit
under construction within two federal
fiscal years (FFYs) after the FFY in
which the capital funds are approved.

(2) Special use units. Units approved
and used for resident services, resident
organization offices, and related activi-
ties, such as self-sufficiency and anti-
crime initiatives.

(b) On a project-by-project basis, sub-
ject to prior HUD approval and for the
time period agreed to by HUD, a PHA
shall receive operating subsidy for the
units affected by the following events
that are outside the control of the
PHA:

§990.150

(1) Litigation. Units that are vacant
due to litigation, such as a court order
or settlement agreement that is legally
enforceable; units that are vacant in
order to meet regulatory and statutory
requirements to avoid potential litiga-
tion (as covered in a HUD-approved
PHA Annual Plan); and units under
voluntary compliance agreements with
HUD or other voluntary compliance
agreements acceptable to HUD (e.g.,
units that are being held vacant as
part of a court-order, HUD-approved
desegregation plan, or voluntary com-
pliance agreement requiring modifica-
tions to the units to make them acces-
sible pursuant to 24 CFR part 8).

(2) Disasters. Units that are vacant
due to a federally declared, state-de-
clared, or other declared disaster.

(3) Casualty losses. Damaged units
that remain vacant due to delays in
settling insurance claims.

(c) A PHA may appeal to HUD to re-
ceive operating subsidy for units that
are vacant due to changing market
conditions (see subpart G of this part—
Appeals).

§990.150 Limited vacancies.

(a) Operating subsidy for a limited num-
ber of vacancies. HUD shall pay oper-
ating subsidy for a limited number of
vacant units under an ACC if the
annualized vacancy rate is less than or
equal to:

(1) Three percent of the PHA’s total
unit inventory (not to exceed 100 per-
cent of the unit months under an ACC)
for the period July 1, 2004, to June 30,
2005, and

(2) Three percent of the total units
on a project-by-project basis based on
the definition of a project under sub-
part H of this part, beginning July 1,
2005.

(b) Exception for PHAs with 100 or
fewer units. Notwithstanding paragraph
(a) of this section, a PHA with 100 or
fewer units will be paid operating sub-
sidy for up to five vacant units not to
exceed 100 percent of the unit months
under an ACC. For example, a PHA
with an inventory of 100 units and four
vacancies during its fiscal year will be
eligible for operating subsidy for all 100
units. A PHA with an inventory of 50
units with seven vacancies during its
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